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Table 1.1 SEARs Relevant to the Biodiversity Assessment 

Key Issues Secretary’s Environment Assessment Requirements Where addressed 

SEARs 

Biodiversity An assessment of the biodiversity values and the likely biodiversity impacts of the project in accordance with 
Section 7.9 of the Biodiversity Conservation Act 2016 (NSW), the Biodiversity Assessment Method (BAM) 2020 
and documented in a Biodiversity Development Assessment Report (BDAR), unless BCS and DPIE determine the 
proposed development is not likely to have any significant impacts on biodiversity values 

The BDAR itself 

The BDAR must document the application of the avoid, minimise and offset framework including assessing all 
direct, indirect and prescribed impacts in accordance with the BAM 

Section 7.0 and Section 8.0 of 
this BDAR 

An assessment of the likely impacts on listed aquatic threatened species, populations or ecological communities, 
scheduled under the Fisheries Management Act 1994, and a description of the measures to minimise and 
rehabilitate impacts, and 

Appendix 7 of the EIS 

If an offset is required, details of the measures proposed to address the offset obligations. Section 11.3 of this BDAR 

Biodiversity Conservation Division (BCD) Submission  

Biodiversity 1. Biodiversity impacts related to the proposed development (SSD-33964533) are to be assessed in accordance 
with the Biodiversity Assessment Method 2020 and documented in a Biodiversity Development Assessment 
Report (BDAR). The BDAR must include information in the form detailed in the Biodiversity Conservation Act 
2016 (s6.12), Biodiversity Conservation Regulation 2017 (s6.8) and Biodiversity Assessment Method 2020. 

The BDAR itself. 

2. The BDAR must document the application of the avoid, minimise and offset framework including assessing all 
direct, indirect and prescribed impacts in accordance with the Biodiversity Assessment Method 2020. 

Section 7.0 and Section 8.0 of 
this BDAR. 

3. The BDAR must include details of the measures proposed to address the offset obligation as follows.  

• The total number and classes of biodiversity credits required to be retired for the development/project.  

• The number and classes of like-for-like biodiversity credits proposed to be retired.  

• The number and classes of biodiversity credits proposed to be retired in accordance with the variation rules.  

• Any proposal to fund a biodiversity conservation action.  

• Any proposal to conduct ecological rehabilitation (if a mining project).  

• Any proposal to make a payment to the Biodiversity Conservation Fund.  

Section 11.0 of this BDAR. 
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Development Layout

FIGURE 1.3
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GDA 1994 MGA Zone 56

Image Source:  ESRI Basemap (2021) Data source:  NSW LPI (2021), NSW DSFI (2021); NPWS Estate (2019); Lightsource BP (2022)
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1.5 Statutory Considerations 

Commonwealth and State legislation relevant to this BDAR is described in Table 1.3. 

Table 1.3 Legislation Relevant to the Project 

Relevant legislation Governing Agency Summary 

Commonwealth legislation 

Environment Protection 
and Biodiversity 
Conservation Act 1999 
(EPBC Act) 

Department of 
Climate Change, 
Energy, the 
Environment and 
Water (DCCEEW) 

The EPBC Act is the Commonwealth Government’s primary piece of environmental legislation and is administered by the 
Australian Government DCCEEW. It is designed to protect national environmental assets, known as MNES, which include 
threatened species of flora and fauna, endangered ecological communities, and migratory species, as well as other 
protected matters. It defines the categories of threat for threatened flora and fauna, identifies key threatening processes 
and provides for the preparation of recovery plans for threatened flora, fauna, and communities. 

Preliminary investigations identified that the Project would likely have a significant impact on biodiversity protected under 
the EPBC Act. A referral was subsequently prepared and submitted, with the Project being determined to be a controlled 
action (ref 2021/9102) under the EPBC Act on 2 February 2022. The controlled action included the requirement for the 
Proposal to be assessed by an accredited assessment under EP&A Act. The Proposal will be assessed under the Bilateral 
Agreement between the Commonwealth and NSW, which will then be used to inform the Commonwealth Environment 
Minister’s determination. The Commonwealth Assessment Requirements and where this BDAR addresses each 
requirement are summarised in Table 1.1. 

NSW legislation 

Environmental Planning 
and Assessment Act 1979 
(EP&A Act) 

Department of 
Planning and 
Environment (DPE) 

The EP&A Act is the overarching planning legislation in NSW that provides for the creation of planning instruments that 
guide land use. The EP&A Act also provides for the protection of the environment, including the protection and 
conservation of native animals and plants. This includes threatened species, populations and ecological communities, and 
their habitats of biodiversity values, as listed in the NSW BC Act and NSW Fisheries Management Act 1994 (FM Act). 

Section 4.36 of the EP&A Act provides for the declaration of a project as SSD. Under the EP&A Act, the declaration of a 
project as SSD can be made by meeting the requirements of a State Environmental Planning Policy (SEPP) or by the 
Minister for Planning and Homes. 

Clause 20 of Schedule 1 of Planning Systems SEPP prescribes that development for the purpose of ‘electricity generating 
works’ that has a capital investment value of more than $30 million is SSD. The Project has a capital investment value of 
greater than $30 million.  
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Relevant legislation Governing Agency Summary 

As SSD, the Proposal would be assessed under Part 4 Division 4.7 section 4.36 of the EP&A Act. The Minister for Planning 
and Homes is the consent authority for SSD. The Minister (or the Minister’s delegate) is required to take into 
consideration the matters listed under section 4.15 of the EP&A Act when determining the development application (DA). 

Under Division 4.4 section 4.39 an EIS is required to accompany a DA that has been determined as SSD. The proponent is 
required to consult with the Secretary of DPE with regard to the matters to be addressed in the EIS. These are referred to 
as the SEARs. The SEARs for the Project were issued by DPE on 1 February 2021. Broadly, the SEARs require biodiversity 
impacts related to all stages of a proposal to be assessed in accordance with section 7.9 of the BC Act and documented in 
a BDAR. The SEARs and where this BDAR addresses each requirement pertaining to biodiversity are summarised in 
Table 1.1.  

Biodiversity Conservation 
Act 2016 (BC Act) 

DPE The BC Act and its supporting regulations commenced on 25 August 2017. The BC Act sets out the environmental impact 
assessment framework for threatened species, TECs and Areas of Outstanding Biodiversity Value (formerly critical habitat) 
for Major Projects, Part 5 activities, and local development. 

The BC Act provides a framework to avoid, minimise and offset the impacts of proposed development and established a 
methodology for assessing the likely impacts on biodiversity values and calculating measure to offset those impacts (the 
BAM). 

Sections 7.9 of the BC Act requires that SSD under Part 4 of the EP&A Act that triggers the Biodiversity Offset Scheme 
(BOS) must be accompanied by a BDAR prepared by an accredited assessor in accordance with the BAM.  

Biodiversity Conservation 
Regulation 2017 (BC 
Regulation) 

DPE The BC Regulation commenced on 25 August 2017. The object of the BC Regulation is to make provision for matters that 
are required or authorised to be prescribed as a consequence of the enactment of the BC Act. The BC Regulation provides 
the thresholds which trigger the BOS, the principles for consideration of serious and irreversible biodiversity impacts, rules 
for meeting a biodiversity offset obligation, biodiversity certification criteria, additional biodiversity impacts to which the 
scheme applies and compliance provisions for unauthorised clearing and accredited assessors. This BDAR has been 
prepared in accordance with the provisions of the BC Regulation. 

National Parks and Wildlife 
Act 1974 (NPW Act) 

DPE The NPW Act provides for the protection of Aboriginal sites and designated conservation areas as well as the flora and 
fauna within conservation areas. The objective of the NPW Act is to consolidate and amend the law relating to the 
establishment, preservation and management of national parks, historic sites, certain other areas, and the protection of 
certain fauna, native plants and Aboriginal objects. 

Goulburn River National Park, listed under the NPW Act, surrounds the Project Area.  
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Relevant legislation Governing Agency Summary 

Fisheries Management Act 
1994 (FM Act) 

Department of 
Primary Industries 
(DPI) 

The objectives of the FM Act are to conserve, develop and share the fishery resources of NSW for the benefit of present 
and future generations. More detailed objectives relevant to the Project include: 

• to conserve fish stocks and key fish habitats 

• to conserve threatened species, populations and ecological communities of fish and marine vegetation 

• to promote ecologically sustainable development, including the conservation of biological diversity. 

An Aquatic Assessment which includes an assessment of the likely impacts on listed aquatic threatened species, 
populations and ecological communities under the FM Act is provided in Appendix 7 of the EIS. 

Biosecurity Act 2015 DPI The Biosecurity Act replaced the Noxious Weeds Act 1993 on 1 July 2017. The Biosecurity Act is a wide-ranging legislation 
that outlines the requirements of government, councils, private landholders, and public authorities in the management of 
biosecurity matters. Priority weeds are regulated under the Biosecurity Act with a general biosecurity duty to prevent, 
eliminate or minimize any biosecurity risk they may pose. Some priority weeds have additional management obligations 
which may apply generally, or under specific circumstances. Any person who deals with any plant, who knows (or ought to 
know) of any biosecurity risk, has a duty to ensure the risk is prevented, eliminated or minimised as is reasonably 
practicable. 

Local Land Services Act 
2013 (LLS Act) 

Local Land Services 
(LLS) 

The LLS Act, supported by the Local Land Services Regulation 2014 (LLS Regulation), established 11 regional Local Land 
Services organisations to provide biosecurity, natural resources management and agricultural advisory services. 

Under Part 5A of the LLS Act and the supporting regulation, a Native Vegetation Regulatory (NVR) map showing the extent 
of categorised land in NSW is to be published by the Environment Agency Head. The NVR map underpins the legislative 
framework for native vegetation clearing in rural areas by categorising land in NSW. However, the map applies only to the 
following zones (if they are not in an excluded LGA): Zone RU1 Primary Production, Zone RU2 Rural Landscape, Zone RU5 
Primary Production Small Lots and Zone RU6 Transition.  

Currently, various map categories have been released under staged transitional arrangements. The online NVR map 
viewer currently displays Excluded Land, Category 2 – Vulnerable Land and Category 2 – Sensitive Land. Category 1 – 
Exempt Land and Category 2 – Regulated Land maps have not yet been released. During the transition period landholders 
must determine if their land is Category 1 or Category 2 under the LLS Act. 

The BAM does not need to be applied to land mapped as Category 1 – Exempt Land. Portions of the Development 
Footprint have been mapped as Category 1 – Exempt Land on the extract of the Draft Native Vegetation Regulatory map, 
provided by the NSW Government for this Project. 
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Relevant legislation Governing Agency Summary 

State Environmental 
Planning Policy 
(Biodiversity and 
Conservation) 2021  

DPE SEPP (Biodiversity and Conservation) 2021 commenced in March 2022 and includes a number of previous planning 
policies including Koala Habitat Protection 2019 and Koala Habitat Protection 2021, Chapter 3 and 4, respectively. 
Schedule 2 identifies that the provisions of chapters 3 and 4 apply in the Upper Hunter LGA. For all RU1 (Primary 
Production), RU2 (Rural Landscape) or RU3 (Forestry) zoned land outside of the Sydney Metropolitan Area and Central 
Coast, Chapter 3 Koala Habitat Protection 2020 applies. 

Chapter 3 aims to encourage the proper conservation and management of areas of natural vegetation that may provide 
habitat for Koalas to ensure a permanent free-living population over their present range and reverse the current trend of 
Koala population decline. This is to be achieved through identifying areas of core Koala habitat, including these areas in 
environment protection zones and where required managing development consent in relation to areas of core Koala 
habitat.  

An assessment of impacts to Koalas under the SEPP (Biodiversity and Conservation) is provided in Section 5.5. 
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1.6 Biodiversity Offsets Scheme Entry 

The Biodiversity Offset Scheme (BOS) applies to all SSD Projects and the SEARS require a BDAR to be 
prepared for the Project in accordance with Section 7.9 of the BC Act. The Development Footprint also 
includes mapped Biodiversity Values areas on the Biodiversity Values Map, as shown in Figure 1.4.  



Biodiversity Values Map

FIGURE 1.4
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Image Source:  ESRI Basemap (2021) Data source:  NSW LPI (2021), NSW DSFI (2021); NPWS Estate (2019); Lightsource BP (2022)
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